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CRIMINAL CODE AMENDMENT (ALTERNATIVE OFFENCES TO WILFUL MURDER) BILL 2005 
Second Reading 

MR M.J. BIRNEY (Kalgoorlie - Leader of the Opposition) [4.02 pm]:  I move -  

That the bill be now read a second time.   

Wilful murder is the most serious crime in the Criminal Code.  It is deliberately distinguished from other charges 
in which a death has resulted because the jury must be satisfied that the accused actually intended to take the life 
of the victim.  The penalty for wilful murder is, rightly, at the highest end of the scale.  Strict security life 
imprisonment for wilful murder can be set between 20 and 30 years or for the term of a person’s natural life.  
Life imprisonment for wilful murder can be set for 15 to 19 years, whilst life imprisonment for murder can be set 
at the lower level of 7 to 14 years.  

It has long been the case in this state that a jury has been able to convict on the lesser charge of murder, or even 
manslaughter, in a wilful murder case if the members of the jury could not satisfy themselves that the “intent to 
kill” actually existed.  This provision was meant to ensure that murderers did not go free simply because it could 
not be proved that they were wilful murderers, in so much as they intended to kill.   

Unfortunately, when the Attorney General made a number of changes to the Criminal Code by way of the 
Criminal Law Amendment (Simple Offences) Bill 2004, he appears to have accidentally abolished the 
alternative offences of murder, manslaughter and a number of lesser charges for a wilful murder indictment.  
This bill was proclaimed on 30 May 2005.   

As a result of this significant blunder on the Attorney General’s part, murderers who could not be convicted of 
wilful murder in Western Australia may now be able to walk free from court.  Double jeopardy laws would 
prevent them from being retried on the lesser charge of murder if they were found not guilty of wilful murder.  In 
short, either a person is convicted of wilful murder or he can go free.  I am sure members will agree that it is a 
terrible situation.   

Indeed, the Director of Public Prosecutions has acknowledged that there is a problem, and he is now manually 
adding to wilful murder indictments other charges, such as murder and manslaughter.  However, a number of 
senior counsel in Western Australia who specialise in criminal law have advised me that this approach may be of 
dubious validity.  Given that currently there are no statutory alternatives for wilful murder, how safe is this 
practice?  I am advised that it may not stand up against an appeal.  With this in mind, I introduced this bill and 
will be calling for it to be urgently dealt with to close what could, for victims, be a devastating loophole. 

Indeed, this is not the first time that I have introduced legislation to close a loophole caused by a negligent Labor 
minister.  I am sure members will recall the Community Protection (Offender Reporting) Amendment Bill 2005, 
a bill much trumpeted by the Minister for Police and Emergency Services which should have provided for the 
names of sex offenders, including paedophiles, to be listed on a sex offenders register.  Unfortunately, this was 
not the end result.  By accidentally referring to an act of Parliament that did not actually exist when the 
legislation was prepared, the Minister for Police and Emergency Services ensured that paedophiles in this state 
would not automatically have their names included on the sex offenders register.  

On 22 June 2005 I introduced a private member’s bill that contained a simple amendment to fix this mistake, and 
I gave an undertaking that the opposition would allow the bill to pass through this Parliament within a matter of 
hours.  Instead of voting for my bill, the government subsequently introduced its own bill to fix this very 
problem.  Believe it or not, it sat on the notice paper for two months before it was dealt with.  It still remains on 
the notice paper in the Legislative Council today.  Therefore, people convicted of child pornography offences in 
this state continually escape mandatory registration on the Australian National Child Offender Register because 
of the blunder made by the Minister for Police and Emergency Services.   

Not only has the incompetence of the Minister for Police and Emergency Services resulted in paedophiles not 
being recorded on the sex offenders register, but also the Attorney General’s incompetence has resulted in the 
possibility of a murderer being set free by the courts in this state.   

My bill is simple.  It adds the alternatives offences of murder, manslaughter and other lesser charges to the 
offence of wilful murder at section 278 of the Criminal Code.  These are the very same alternative offences that 
were contained in section 595 of the Criminal Code before the Attorney General made the mistake of abolishing 
them.  Interestingly, when the Attorney General made his amendments to the Criminal Code he managed to 
ensure that the charges of murder and manslaughter retained their alternative lesser offences, but for reasons 
unknown the charge of wilful murder did not.   
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This bill should provide a quick remedy; however, I am relying on the good sense of government members to 
recognise that it is both necessary and urgent.  I now commend the bill to the house. 

Declaration as Urgent 

MR M.J. BIRNEY (Kalgoorlie - Leader of the Opposition) [4.07 pm]:  I move - 

That the Criminal Code Amendment (Alternative Offences to Wilful Murder) Bill 2005 be considered 
an urgent bill. 

Having moved this motion, I will comment on the situation subsequent to the Attorney General making that 
particular mistake.  It has always been the case in Western Australia that if a person is charged with wilful 
murder and the jury cannot be convinced that that person intended to take the life of the victim, it is open to the 
jury to consider the lesser charge of murder and perhaps even manslaughter.  When the Attorney General 
introduced those changes to the Criminal Code last year he effectively forgot or, for reasons unknown, did not 
continue to provide the alternative lesser offences relating to a charge of wilful murder.  In the past if a person 
was charged with wilful murder but the jury found that there was no intent to kill, the court would normally have 
convicted the person of murder.  However, the current situation, given that the alternative charge of murder is no 
longer attached to the offence of wilful murder, is that the jury must acquit.   

The Director of Public Prosecutions was quoted in today’s newspaper as saying that this is a significant problem.  
I understand that the DPP is desperately trying to get around the problem by manually including the alternative 
charges of murder and manslaughter in a wilful murder indictment.  My advice from two QCs is that it may not 
stand up to scrutiny in an appeal; it certainly would not stand up to scrutiny in the High Court.  I do not want to 
find out the hard way that somebody who has committed murder will walk free because of the Attorney 
General’s blunder.   

This bill is very simple and effectively contains only one significant clause.  It replicates that part of the Criminal 
Code as it stood before the Attorney General made those sweeping changes.  There is no rocket science to it.  We 
are simply putting back the one provision that the Attorney General, for reasons unknown, forgot to retain when 
the Criminal Code was amended.   

This should be declared an urgent bill because if, today, somebody is charged with wilful murder and fronts up 
to a court, and the jury cannot prove there was intent to kill, then effectively the court will probably have to 
acquit that person.  The Director of Public Prosecutions says that it is including those manual alternative charges 
on those indictments, but my advice from Queen’s Counsel is that that probably would not stand up to scrutiny, 
given that the option of including that alternative offence no longer exists in the Criminal Code. 

This is an urgent bill; it is a very simple bill.  It is not one that would require the minister to seek a lot of advice.  
Indeed, yesterday the Attorney General was contacted by Jessica Strutt from The West Australian, and this 
matter was brought to his attention.  I understand he has had the opportunity of speaking to the Director of Public 
Prosecutions and that the DPP has indicated to the Attorney General that it is a problem.  Therefore, we would 
expect support for this bill and we would expect the government to declare it an urgent bill.  I give an 
undertaking that we will allow this bill to pass through the Parliament within a matter of hours so that we can fix 
the problem. 

I can see the Leader of the House is smiling.  I am not sure whether he thinks this is some kind of a humorous 
situation.  I am not sure whether he thinks - 

Mr J.C. Kobelke interjected. 

Mr M.J. BIRNEY:  I am not sure whether he thinks it is funny that murderers might be able to walk free from 
the courts in Western Australia as a result of the incompetence of the government.  I am sure he does not, so I am 
interested to know why he is sitting there with a smirk on his face.  I think he has a very significant dose of 
second-term arrogance.  There is no doubt about that.  The Gallop government has a huge dose of second-term 
arrogance.  If that were not the case, and if it were genuinely interested in promoting good public policy in this 
state, it would accept the urgency of this bill and allow it to pass.  I am advised by two Queen’s Counsel that the 
method being used by the DPP to manually include those alternative charges may not withstand scrutiny in a 
higher court.  That in itself is cause for significant concern, not to mention the fact that the DPP may not 
manually include those alternatives on every indictment.  The simple way forward is just to accept the bill and 
allow it to pass through this Parliament. 
MR R.F. JOHNSON (Hillarys) [4.12 pm]:  I support the Leader of the Opposition’s motion to declare this an 
urgent bill.  The Leader of the Opposition clearly described why this should be declared an urgent bill.  In this 
state Parliament we have responsibility to pass legislation that ends up being the law of the land, particularly 
criminal law legislation.  People can easily slip out of a charge of wilful murder or murder simply because there 
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is deficient legislation in existence at the moment, because of the legislation that the Attorney General has put 
through so far with his sweeping changes of law and order issues.  There is a serious deficiency.  I did not notice 
it, I must be honest.  The Leader of the Opposition noticed this one.  He is very vigilant.  This is the second time 
that he has caught the government out with its deficient legislation, when it has overlooked some areas.  
However, the areas that the government has overlooked are very serious, because this issue originally came to 
light when a young man was bashed and kicked to death in my electorate by a group of thugs.  The legislation 
that this Attorney General and this government have put in place allowed those people to go free, because the 
jury could not make a decision that it was wilful murder; as the Leader of the Opposition said, it could not decide 
whether there was an actual intent to kill that person.  To me it does not matter whether there was wilful intent in 
that severe beating and kicking that caused the person to end up dead.  Murder is murder!  At the very least it 
should be manslaughter.  I feel for the family of Leon Robinson.  That crime was committed in my electorate on 
Christmas Eve, right outside the Hillarys marina.  What a wonderful Christmas it was for that family!  We owe it 
to the Robinson family and to every other family to ensure that when somebody has been killed by the actions of 
thugs - whether they are youths or adults does not matter - those people who set out to commit dreadful and 
vicious crimes against other human beings should and must pay the consequences. 
I am a great believer in punishment for crimes.  If a person commits a crime he should do the time, particularly 
for heinous crimes as my colleague the opposition whip has said.  These sorts of vicious crimes are all heinous 
crimes.  I am a fairly gentle person - apart perhaps from my mouth sometimes - and I just abhor the thought of 
striking somebody else.  Even more, I abhor the thought of somebody striking me, I suppose.  I prefer to discuss 
things and to try to negotiate any differences that I might have with others.  However, there are people in society 
who are not interested in talking; they are interested only in action, and the sort of action that we are talking 
about today as reflected in the bill that the Leader of the Opposition has put before this house.  It is the sort of 
action that every member in this house should absolutely abhor.  Every member should support the motion 
before the house to have this bill declared an urgent bill and they should then support the amendment to the 
Criminal Code that has been proposed by the Leader of the Opposition to try to ensure that the family of Leon 
Robinson and other families in the future do not have to face such a terrible injustice. 

As I have said many times, the Attorney General is the first law officer of this state.  He has an absolute 
responsibility to ensure that justice is done in this state.  It is not being done at the moment.  He knows that and I 
know that. 
Mr J.A. McGinty:  Can you give us a case? 
Mr R.F. JOHNSON:  Leon Robinson. 

Mr J.A. McGinty:  Where this particular issue is in point? 
Mr R.F. JOHNSON:  That will come.  If this legislation were in place, justice would have taken place.  The 
Attorney General knows that that is the case.  At the end of the day, he should be prepared to accept this in good 
faith from opposition members. 
MR J.C. KOBELKE (Balcatta - Leader of the House) [4.18 pm]:  Another day, another stunt from the 
opposition -  an opposition that has no substance.  If members of the opposition were serious about the matter 
that they purport to have an interest in, they would have let us know that they wished to proceed with this bill 
straightaway.  The Attorney General is an extremely competent Attorney General and he will be happy to deal 
with the bill as an urgent matter.  The Leader of the Opposition does not listen.  He is an empty gong that goes 
bang, bang, bang and makes a lot of noise; he is the man who thinks the Pope has a partner.  He is unbelievably 
naive and green.  He does not have a clue about parliamentary procedures.  He is not serious about the matter he 
has put to the Parliament and he does not even listen to what is being said.  I said twice that we will accept his 
motion, but he does not understand.  This is the stupidity of the Leader of the Opposition.  He gave no notice 
whatsoever that he wished to deal with this in an urgent manner, but the fact is that the Attorney General is an 
extremely competent person and he will be happy to deal with it straightaway.  However, the point I want to 
make is that this Leader of the Opposition is not serious about these matters.  He wants to talk about how 
important this is, how there is a deficiency in the law and how he wants to do something about it.  This Leader of 
the Opposition does not give a fig about doing anything about these matters.  If he did he would have given us 
notice; he would have given us a copy of the bill and said that he wanted to deal with the bill urgently.  He did 
no such thing.  He is an immature, inexperienced stunt-maker.  That is all.  There is no substance to this Leader 
of the Opposition at all.  The difficulty we have with the Leader of the Opposition is that not only is he 
inexperienced and of quite low ability, but also we cannot believe what he says.  He says things that misrepresent 
the truth. 
Even though the Attorney General will have only the three or four minutes while I am speaking to actually read 
through the second reading speech prior to responding, it is my contention that some of the things that the Leader 
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of the Opposition has said are simply false.  They are misrepresentations of the truth and that is what the Leader 
of the Opposition does time after time.  That is my clear belief.  Some of the things that the Leader of the 
Opposition said in speaking to this bill were not accurate and did not properly represent the facts.  It was simply 
a political stunt.  If he was serious about this matter, he would have given us notice and he would have allowed 
the Attorney General to reply, but the Attorney General is competent enough to deal with it. 
We will deal with this as an urgent bill.  The Attorney General will give a response from the government 
outlining how he is dealing with these matters, but the fact remains that members opposite are being led by a tyro 
who does not have a clue.  
Several members interjected. 
Mr J.C. KOBELKE:  The Leader of the Opposition is training them well.  They are all about yelling; they are 
all about shouting; and they are all about making lots of noise. They have no substance.  However, at some stage 
opposition members must turn their attention to hopefully winning an election.  Then they will have to deal with 
presenting themselves as an alternative government.  That means that they will have to know what they are 
talking about.  They will not be able to pull stunts.  They will have to put forward proposals that might work and 
try to work with people, whether government members or people in the community, to get things done. 
This opposition does not have that ability.  It is simply full of froth and bubble and it is trying to create an image 
when it has no substance.  We will happily allow this to be brought on as an urgent bill so the Attorney General 
can respond and the government can put forward its position without having any prior notice from the 
opposition. 
MR M.J. COWPER (Murray) [4.22 pm]: The Criminal Code is a vital tool for police officers to deal with the 
charge of murder.  As has been said on a number of occasions - not by myself but by learned people - a murder is 
an assault gone wrong.  I have dealt with cases where there has been an altercation between two people.  One 
person has struck out at another, and that person has fallen over, knocked his head and subsequently died.  The 
difference between murder and wilful murder is the intent.  Whilst I do not profess to be an expert on law, the 
intent issue has to be proven in court in a wilful murder charge. 
To get a conviction for wilful murder is no mean feat.  I have charged a person with wilful murder.  It related to 
an incident in the Kimberley when a fellow took the opportunity to strike out at a nurse.  He turned the lights off 
at the hospital.  She came out to investigate and she was attacked and had her throat cut.  Notwithstanding the 
fact that we went into some significant debate during the trial about when the question of intent came into being, 
he was charged with attempted murder because she did not die.  Attempted murder is still dealt with under the 
same section and incurs the same penalty.  The man was subsequently found guilty of attempted murder, not 
attempted wilful murder. 
On another occasion I had a misfortune while I was on holiday at my sister-in-law’s place in Gooseberry Hill.  A 
colleague of mine was doing traffic patrol duty on Gooseberry Hill Road.  A known drug addict who was 
supposed to appear in the District Court that day was coming down Gooseberry Hill Road and he struck Stephen 
Knight and killed him.  He was dead before he hit the ground.  An orthopaedic surgeon from Gooseberry Hill 
attempted to open his airway and breathe into him to resuscitate him.  We conducted CPR.  The drug addict was 
charged with wilful murder.  Again, he incurred a lesser charge.  He was eventually found guilty of 
manslaughter. 

The reason for the urgency of this bill is that a situation has been created, whether inadvertently or for whatever 
reason, that needs to be rectified.  I do not think anyone in this house would argue that point.  If the situation is 
not rectified, the difficulty in getting a conviction for wilful murder will be increased.  One would hate to see a 
situation arise during this period of uncertainty in which a subsequent charge for an offence that was less than 
wilful murder was thrown out because of an anomaly in the law.  We have a responsibility to Western 
Australians to ensure the laws are sound, and we all share that burden in this place. 

A despicable case of wilful murder will come before the courts shortly, which I will not comment on.  When the 
circumstances of that case come to light, we will see that it is one of the most heinous crimes one could 
perpetrate in our society.  If this person were to get off and return to our community and continue to commit 
these offences, we should hang our heads in shame. 

It is important to rectify the anomaly in the legislation.  Members on both sides of this house could sit here and 
politicise the matter, but, at the end of the day, this anomaly needs to be fixed.  Let us fix it. 

Question put and passed. 

Second Reading Resumed 
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MR J.A. McGINTY (Fremantle - Attorney General) [4.28 pm]:  I wish to make a few preliminary comments.  
The issue that has been raised by the Leader of the Opposition is a complete furphy.  The practice in the Office 
of the Director of Public Prosecutions when charging a person with wilful murder is to charge in the alternative 
if that person commits murder.  That is the beginning and the end of the issue.  That is now standard practice.  
As a result of the changes to the legislation, which is what has given rise to this issue, the Director of Public 
Prosecutions has instructed his staff in any indictment alleging wilful murder to also allege the alternative - that 
is, murder. 

Mr M.J. Birney:  Will you take a quick interjection? 

Mr J.A. McGINTY:   I will do better than that.  I will table a copy of the standard form of indictment.  This is a 
case which members will be quite familiar with; that is, the case of Steven Michael Fullarton.  He was charged 
with wilfully murdering Sarah Ivanina.  The indictment in its standard form, which happens every time a charge 
of wilful murder is laid, states - 

 And in the alternative to Count (1) that on or about the same date at the same place Steven Michael 
Fullarton murdered Sarah Ivanina.  

Mr M.J. Birney:  Will you take an interjection? 

Mr J.A. McGINTY:  The Leader of the Opposition can interject in a few minutes.  Let me make this point.  I 
will table the copy of that indictment to show the form in which this matter is being simply addressed and quite 
properly handled by the Director of Public Prosecutions.  

[See paper 865.] 

Mr M.J. Birney:  Will you take the interjection now?  

Mr J.A. McGINTY:  Once I have made my points, I will be happy to take an interjection, but the Leader of the 
Opposition should at least let me start my comments.  I have not spoken for even one minute.  

Mr M.J. Birney interjected. 

The ACTING SPEAKER (Mr P.B. Watson):  The Leader of the Opposition wanted his bill declared urgent 
and it was.  Now all he wants to do is interrupt the Attorney General.   

Mr M.J. Birney:  I am doing it politely.   

The ACTING SPEAKER:  The member should just politely be quiet.   

Mr J.A. McGINTY:  This is patently a stunt.  If the Leader of the Opposition were serious about raising this 
matter, he would have given notice that he would seek to bring the matter on for debate.  It happens to be a 
matter that I am very comfortable about addressing straight off, because it is not a matter of great complexity.  I 
am happy for it to be dealt with as an urgent bill, although it is completely unnecessary.  It is a waste of the time 
of this house, because, as I have already explained, as a result of the changes in the law earlier this year, the 
Director of Public Prosecutions now has a simple administrative mechanism in his office so that every time 
wilful murder is charged, an alternative charge of murder can also be included, which gives the jury a chance to 
deliver that particular verdict.   

The Leader of the House quite properly identified a number of factual errors in the second reading speech of the 
Leader of the Opposition.  The Leader of the Opposition was demonstrably wrong in a number of significant 
respects.  In one paragraph he states -  

Unfortunately, when the Attorney General made a number of changes to the Criminal Code by way of 
the Criminal Law Amendment (Simple Offences) Bill 2004, he appears to have accidentally abolished 
the alternative offences of murder, manslaughter and a number of lesser charges for a wilful murder 
indictment.  

Mr M.J. Birney:  That is true.  

Mr J.A. McGINTY:  It is not true.  

Mr M.J. Birney:  It is true. 

Mr J.A. McGINTY:  It is demonstrably false.  If the Leader of the Opposition knew this before he introduced 
the bill, he would be aware that there are alternative verdicts that relate to manslaughter in any case in which 
murder is alleged.  This issue relates only to the charge of wilful murder and the need to include within the 
indictment the charge of murder.  Once the charge of murder has been included within the indictment, it 
automatically allows a jury to pick up on the alternative charge of manslaughter.  The Leader of the Opposition 
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is wrong in his second reading speech when he says that I have abolished in that context the charge of 
manslaughter.  He is demonstrably incorrect.  He should have a look at the Criminal Code and the alternative 
charges -  

Mr M.J. Birney:  Can I prove it to you?  Will you just give me one second?   

Mr J.A. McGINTY:  No, I am speaking now.  The Leader of the Opposition is factually incorrect.  He is 
displaying his ignorance.  

Mr M.J. Birney:  Give me 20 seconds of your time.   

The ACTING SPEAKER:  I call the Leader of the Opposition to order for the first time.   

Mr J.A. McGINTY:  What occurred with the changes to the law was not accidental; it was deliberate.  It was 
drafted that way to achieve a particular end.  The suggestion that what occurred was accidental is factually 
incorrect.  Furthermore, it is very bizarre language to use in a second reading speech when he says that I have 
abolished the alternative offences of murder, manslaughter and a number of lesser charges for a wilful murder 
indictment, because, again, it is not factually the case.  The charges of manslaughter and murder are very easily 
included within the indictment by a simple inclusion of the alternative charge of murder, which is now the 
standard instruction from the Director of Public Prosecutions.   

Mr M.J. Birney interjected.   

The ACTING SPEAKER:  I call the Leader of the Opposition to order for the second time.  If he keeps going, I 
will keep calling him to order.   

Mr M.J. Birney:  No problem.   

The ACTING SPEAKER (Mr P.B. Watson):  I call the Leader of the Opposition to order for the third time.  If 
he behaves like that again, he will see his way out of this chamber.  Members saw the disrespect he showed to 
the Chair yesterday.  I will not put up with it.   

Mr J.A. McGINTY:  I turn to another paragraph of the speech delivered by the Leader of the Opposition.  He 
states -  

As a result of this significant blunder -  

I have already explained that it was not a significant blunder; it was intentional -   

on the Attorney General’s part, murderers who could not be convicted of wilful murder in Western 
Australia may now be able to walk free from court.   

That is absolute nonsense.  How could it possibly be true if on every occasion -  

Mr M.J. Birney:  The DPP has acknowledged it in the paper today.  

Mr J.A. McGINTY:  I will tell the Leader of the Opposition what the DPP had to say about him and his bill.  
When the Director of Public Prosecutions includes a charge of murder with every charge of wilful murder, it is 
impossible for somebody to walk free on this issue.  It is absolutely impossible for someone to walk free on the 
basis of a deficiency in the charge.  It is a word processing document.  A person simply presses a button, the 
indictment comes up and the two charges are there.  It is a matter of standard form.   

Mr M.J. Birney:  Why did he raise it with you?   

Mr J.A. McGINTY:  Will the Leader of the Opposition just be quiet and listen?  He could do with a bit of 
education.  I am trying to educate him on this very important area of the law, because it really is very simple.  
What the Leader of the Opposition has told the house today is misleading and untrue.  It is not possible for 
murderers who could not be convicted of wilful murder to walk free from the court.  They will be convicted of 
murder.   

Mr M.J. Birney:  It is possible.   

Mr J.A. McGINTY:  They will be convicted of murder.  The Leader of the Opposition does not even begin to 
understand.  He is factually wrong on that allegation.  That paragraph of the second reading speech goes on to 
state -  

In short, either a person is convicted of wilful murder or he can go free.  I am sure members will agree 
that it is a terrible situation. 

It might be poetic, and maybe it rhymes, but it is factually incorrect.  

Ms S.E. Walker:  It is possible.  
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Mr J.A. McGINTY:  It is not possible.  If the charge of wilful murder and the alternative charge of murder are 
included on the indictment, how can a murderer escape?  It cannot be done.   

Mr M.J. Birney:  Can I please answer the question?   

Mr J.A. McGINTY:  Go on. 

Mr M.J. Birney:  There are two issues.  First, it relies on the DPP manually including every single time the 
alternative charges for the offence.  That may not happen.   

Mr J.A. McGINTY:  Is the Leader of the Opposition saying that the DPP’s prosecutors are incompetent fools?  
He should not judge everyone by his standards.   

Mr M.J. Birney interjected.   

Mr J.A. McGINTY:  I will comment on the first point.  I will make it quite clear.  If the Leader of the 
Opposition is alleging that the office of the DPP is incompetent and incapable of following its own instructions, I 
profoundly disagree with him and I suggest that he is compounding the folly of the bill he has brought before the 
house.  What is his second point?  He is wrong on the first point.   

Mr M.J. Birney:  The second point is that my advice from QCs is that -  

Mr J.A. McGINTY:  Did the Leader of the Opposition understand what they were saying?   

Mr M.J. Birney:  My advice from QCs is that the practice of manually including the alternative charges in the 
indictment may not withstand a future court challenge.  This legislation will ensure that those alternative charges 
are automatically included in any wilful murder indictment.   

Mr J.A. McGINTY:  I will tell the Leader of the Opposition what the Director of Public Prosecutions told me 
this morning when I spoke to him about this and other matters.  He said that this is a complete beat-up and that it 
is completely covered by including the alternative charge of murder every time a wilful murder indictment is 
filed.  The Parliament’s time would be far better spent debating the very important issue of the need to abolish 
the charge of wilful murder.  I will take the Leader of the Opposition up on that point.  His party frustrated that 
legislation when it was introduced into the Parliament last year.  This is part of the education of the Leader of the 
Opposition.  Western Australia is the only state in Australia in which there is a separate charge of wilful murder.  
Why do so many wilful murderers go to court and take up weeks of time of the Supreme Court by arguing that 
they only murdered someone and did not wilfully murder that person?  They do that because they get a lighter 
penalty.  These people intended to murder.  The sooner we abolish that separate offence of wilful murder, the 
sooner murderers will get harsher penalties that are more appropriate to their offence than are the current lighter 
penalties for the lesser charge of murder.  Western Australia is the only state in which the availability of the two 
classes of the offence of murder - wilful murder and murder - are separate.  Every other state in Australia has just 
the one charge of murder.  When somebody is found guilty of murder, all the factors are taken into account and 
the penalty is imposed.  Wilful murderers in this state rarely plead guilty.  They argue that it is murder because 
they get a lighter penalty.  Witnesses, victims and the families of victims are dragged through the court and have 
to relive it all.  Why does that happen?  It happens because of the artificiality of the unique law in Western 
Australia, which enables people to get a lighter penalty because we have two classes of the offence of murder.  
There is a ceiling on the maximum penalty that can be imposed for murder, and I think all members are aware of 
that.  A higher penalty is available if wilful murder is proved.  It is often difficult to prove wilful murder because 
of the requirement to prove, in the absence of a confession, the very specific intent.  That means that the courts 
are constrained because Western Australia has both wilful murder and murder, rather than just the one class of 
the offence of murder.  The courts are prevented from imposing the penalty that they think is appropriate in the 
worst class of murder, which is when they would want to impose a higher penalty, because the current law says 
that they cannot do that.  Beyond that, it must be proved that wilful murder was done; therefore, so much of the 
court’s time is chewed up because of this artificiality, which is exploited by defence lawyers.  The government 
wants that distinction done away with so that justice can be done for the victims of people who have wilfully 
murdered or murdered people in this state and the surviving families of the victims who cannot get justice.  The 
Liberal Party has frustrated the achievement of that particular and important law reform.   

That is why I have referred this very important question to the Law Reform Commission.  Earlier this year, I 
provided the commission with a reference to review the law of homicide in Western Australia.  I thought it was a 
better way of dealing with the difficult issue of the defence of provocation.  The Victorian government has 
introduced legislation in the past week or two to abolish the defence of provocation.  A person in this state can 
be found not guilty of murder or wilful murder on the basis that he was provoked.  That is a traditional male 
response, which, in many cases, does not deliver justice.  People are found not guilty of murder when they have 
been provoked.  I do not think that is good enough.  Contemporary jurisprudence says that is not good enough.  
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The Victorian government, and I think also the Tasmanian government - I might stand corrected on that - have 
legislated in this very important area.  This is an area of law that needs significant reform.  I have provided the 
Law Reform Commission with a reference to examine and report upon the law of homicide and give 
consideration to, firstly, the distinction between wilful murder and murder.  

I will unashamedly stand in this house and say that it is my strong view - I am happy to be persuaded to the 
contrary - that we should have one class of murder; namely, the unlawful taking of a life of another human being 
with intent.   

Ms S.E. Walker interjected.   

The ACTING SPEAKER (Mr P.B. Watson):  Order!  I know the member for Nedlands likes to hear her own 
voice but the Hansard reporter, I and everyone else in this house do not, so I ask her to keep quiet so that we can 
hear the person who has the courage to speak on this issue.  Thank you.  

Mr J.A. McGINTY:  I hope - I am happy to be persuaded to the contrary - that, when it examines this very 
important issue, the Law Reform Commission will say that it is time we did away with this anomaly in Western 
Australia; there should be one offence of murder; namely, when a person intends to either -  

Mr M.J. Birney:  Why don’t you just increase the penalty for murder?   

Mr J.A. McGINTY:  That is contained in the legislation that the opposition frustrated last year that sought to do 
away with all the artificial distinctions.   

Mr M.J. Birney interjected.   

Mr J.A. McGINTY:  The Leader of the Opposition does not know what he is talking about.  

Mr M.J. Birney:  I do.   

Mr J.A. McGINTY:  I am sorry, but he does not.  Last year the opposition frustrated the passage of a bill that 
would have increased the minimum penalty for murder, would have abolished the artificial distinction between 
murder and wilful murder and would have enabled justice to be done in the worst class of murder cases, which 
have a ceiling imposed on them by the legislation because it then butts up against the wilful murder 
requirements.  That artificiality is dragging out cases in the court much to the pain of victims of crime, their 
families and the witnesses who must tell their story.  Why?  Because offenders, knowing full well that, with 
intent they killed another human being, try to get convicted of the lesser charge.  With that legislation and this 
reference to the Law Reform Commission, we are seeking to tidy this very important area of the law.  The taking 
of the life of another human being is the most serious offence under the Criminal Code.  We want contemporary, 
tough laws to enable us to deal with this.  We do not want to maintain the current artificiality that, in many 
circumstances, leads to unjust results.  

Mr M.J. Birney:  Will you take an interjection?   

Mr J.A. McGINTY:  No, I am going to finish the point I was making about the reference to the Law Reform 
Commission of the law of homicide.   

Mr M.J. Birney:  You usually take interjections. 

Mr J.A. McGINTY:  I have three-quarters of an hour.  I am happy to engage the Leader of the Opposition in 
debate on this issue.  However, it would be helpful if he could at least show that he was beginning to understand 
it.  

The second point included in the reference to the Law Reform Commission is the question of the defences to the 
charge of homicide.  It refers particularly to the defences of self-defence and provocation.  Members should 
think for a minute.  We are talking about people who intend to take the life of another human being.  Those 
people can now avail themselves of particular defences to defeat justice.  They mainly claim provocation and 
occasionally self-defence.  We want to have a good look at that because a crime does not get much more serious 
than the crime of taking the life of another human being, particularly when it is intended, or a variety of intents 
exist.   

We are also asking the Law Reform Commission to examine the current penalty provisions that apply to the law 
of homicide.  That is necessary because of the artificiality involved, which is causing a lot of pain.  In addition, a 
lot of judicial time is being unnecessarily consumed when charges of wilful murder are laid.   

We have also asked the Law Reform Commission to provide advice on any related matter and to report on the 
adequacy thereof and any desirable changes to the existing law, practices and procedures in relation to this 
particular matter.   
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The commission is requested to deliver its report and recommendations not later than April 2006 or such later 
date as I might direct.  In this state, the Western Australian Law Reform Commission, the body charged with 
investigating elements of law, will examine the most serious offence under the Criminal Code; that is, taking the 
life of another human being - murder and wilful murder.  That reference was made not long after the state 
election.  It followed the introduction of a bill that was frustrated, mainly by Hon Peter Foss, in the other place.  
It was passed through the Assembly and went to the Legislative Council for consideration.  It was clear in the 
lead-up to the state election that it would not be passed with the support of the opposition, and that is very 
unfortunate.  All these matters are in the hands of the Law Reform Commission in Western Australia, with a 
report due in the first half of next year.  The appropriate manner in which to consider any element of the law of 
homicide is in that context, particularly as a problem does not exist with the law as it stands on the issue this bill 
addresses.  

As I said at the outset, this is a big hullabaloo about nothing, which has done nothing except perhaps expose a 
lack of understanding by the Leader of the Opposition on serious matters concerning criminal law.  

Mr M.J. Birney interjected. 

Mr J.A. McGINTY:  The standard instruction from the Director of Public Prosecutions is that whenever a 
wilful murderer is charged with the alternative of murder, there is not a problem.  

Mr M.J. Birney:  Why was it included in the Criminal Code?   

Mr J.A. McGINTY:  When I spoke to the Director of Public Prosecutions about this matter this morning he said 
that it was a big hullabaloo about nothing.  

Mr M.J. Birney:  Why was it included in the Criminal Code?  

Mr J.A. McGINTY:  He said that it was a big furphy and completely unnecessary.  In introducing this bill, the 
Leader of the Opposition does not have the support of people charged with implementing this law.  The Leader 
of the Opposition’s attempt to declare it urgent is a big stunt.  The fact that he has tried to create a stunt out of 
murder in this state might well rebound to his detriment.   

Mr M.J. Birney:  It is not a stunt. 

Mr J.A. McGINTY:  If he were serious about it, he would have said he wanted to bring it on.  The nature of the 
stunt is that the Leader of the Opposition has pretended something is true that is not true for a start; that is, 
murderers will walk free.  They cannot walk free.  

Mr M.J. Birney:  You are clearly wrong. 

Mr J.A. McGINTY:  No.  They cannot walk free for the simple reason that they are charged under the 
alternative charge of murder.  That is the beginning and the end of that argument.  The Leader of the Opposition 
cannot point to a single case in which that has happened, and it will not happen for the very simple reason that 
that is the standing instruction in these cases.  

I refer now to the other very important issues that are at stake here.  I will start by giving a little background to 
the change to the law that came into effect earlier this year when the amendments to the Criminal Code were 
proclaimed.  Part 2 of the Criminal Code Amendment Bill (No. 2) 2003, which was split from the Criminal Code 
Amendment Bill 2003, included amendments that were designed to remove the artificiality and complexity from 
the sentencing process by including wilful murder and murder in a single new offence of murder.  The 
proposition was that the law would be simplified.  We were seeking to make sure that a law was in place that 
was modern, contemporary and efficient and would not enable wilful murderers to escape the effect of the law 
and the punishment they deserved as a result of exploiting that artificiality.  When the Criminal Law Amendment 
(Simple Offences) Bill was drafted, the Criminal Code Amendment Bill (No. 2) 2003 was in the upper house.  It 
was anticipated that that bill would pass and that the offence of wilful murder would be abolished.  That is still, 
for my part at least, the desire.  That is still what I hope will come out of the Law Reform Commission report 
early in the new year.  That was the way in which this matter came about.  Therefore, against that background of 
the legislative processes that were then in place, a conscious decision was made not to include an alternative 
offence for wilful murder. 

Mr M.J. Birney:  You have just admitted it!  You have just said that you have not included the alternative 
offence of wilful murder because at some stage in the future you want to abolish wilful murder.  Is that not what 
you have just said? 

Mr J.A. McGINTY:  The Leader of the Opposition should listen to what is being said.  I have explained the 
context.   
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Mr M.J. Birney:  Can you say it again, please? 

Mr J.A. McGINTY:  No.  I am not going to repeat myself.  If the Leader of the Opposition cannot understand 
what I am saying, he is not fit to be Leader of the Opposition.  The Leader of the Opposition should be listening 
rather than trying to interrupt -  

Mr M.J. Birney:  You are a shocker - an absolute shocker!   

Mr J.A. McGINTY:  The Leader of the Opposition will be educated by this. 

It was a deliberate choice not to include an alternative verdict for wilful murder.  This decision was made with 
the involvement of the Director of Public Prosecutions, parliamentary counsel and the other advisers to 
government on this issue.  The DPP has been aware of the need to include alternative verdicts for wilful murder 
on the indictment since the Criminal Law Amendment (Simple Offences) Bill was proclaimed.  I have already 
tabled today an example of the standard form of indictment in which wilful murder is alleged.  That is standard 
practice every time wilful murder is alleged and in every indictment that involves wilful murder.  That is the 
instruction from the DPP to his staff.  Therefore, it is impossible for any injustices to arise.  In particular, it is 
impossible for any murderer to walk free, as has been alleged by the Leader of the Opposition, because that 
situation is adequately covered.  It is simply a question of whether we include a provision in the Criminal Code 
to allow a verdict on alternative charges, or whether we include that in the indictment.  It is exactly the same 
process, and it has exactly the same effect; it is just two different ways of arriving at the same end result. 

After the election, when we were returned to government, I inquired of the agencies whether they could suggest 
any changes to legislation that could be brought forward in a legislative package.  As a result of my request, the 
Acting Director of Public Prosecutions, Ken Bates, forwarded to my office a memorandum that said, among 
other things -  

Criminal Law Amendment (Simple Offences Act) 2004 - due to the anticipated changes to the 
murder/wilful murder law, an alternative offence provision for wilful murder was not included in the 
changes to alternatives.  Given that the wilful murder/murder provisions did not proceed s278 of the 
Code now requires amending to include an alternative offence clause as does s279 of the Code for the 
same reasons.  

Mr M.J. Birney:  I rest my case! 

Mr J.A. McGINTY:  The Leader of the Opposition should listen to this before he starts jumping to silly 
conclusions.  On 13 May Robert Cock, QC, forwarded a memorandum outlining in more detail a proposed 
legislative reform agenda for 2005 to 2008 - in other words, during the course of the current government.  A 
number of proposed amendments were noted in that memorandum, including -  

Criminal Law Amendment (Simple Offences) Act 2004 -  

Due to the anticipated changes to the murder/wilful murder law, an alternative offence provision for 
wilful murder was not included in the changes to alternatives.  Given that the wilful murder/murder 
provisions did not proceed s278 of the Code now requires amending to include an alternative offence 
clause as does s279 of the Code for the same reasons. 

Mr M.J. Birney:  I rest my case again! 

Mr J.A. McGINTY:  On 17 June I wrote to Mr Bates, the Acting Director of Public Prosecutions, referring to 
the memorandum from Mr Cock, QC, in relation to the criminal law minor amendments, which included the 
above amendment.  I noted in that letter -  

Please can you continue to consult with the courts, the Department of Justice, Parliamentary Counsel’s 
Office and practitioners in regard to issues that have arisen in relation to the . . . Criminal Law 
Amendment (Simple Offences) Act 2004, with a view to preparing a cabinet submission for approval to 
draft. 

Mr M.J. Birney:  You should have read this before you came into the chamber! 

Mr J.A. McGINTY:  Do not worry about that.  I am just giving all the background to this matter.  

Mr M.J. Birney:  You have just made our case for us! 

Mr J.A. McGINTY:  Not in the least.   

Several members interjected. 
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Mr J.A. McGINTY:  Do members want me to explain the full background to this matter?  Members opposite 
may like to tell half the story, but I like to tell the whole story so that everyone will know exactly what the 
background of this matter is. 

Mr M.J. Birney:  Did you read this before you came in? 

Mr J.A. McGINTY:  I know the background to this like the back of my hand, Leader of the Opposition.  It is 
important that all sides of this argument be presented.  The Director of Public Prosecutions was quoted in the 
paper this morning as saying that he had drawn this matter to my attention.  I am simply telling members 
opposite, in more detail, how he drew this matter to my attention.  It is a matter that was on the public record.  I 
think Parliament deserves to know the full background to this matter and the debate that occurs around these 
important issues.  If members opposite object to my telling them the full story, then I am sorry about that, but 
they will hear it anyway.  I am not in the business of playing games, unlike members opposite -  

Mr P.D. Omodei:  The further you go, the further you are doing yourself in! 

Mr J.A. McGINTY:  Not in the least.  I intend to give members the full background to this matter, and to 
explain why the Director of Public Prosecutions has raised this matter, as he has dozens of other issues.  During 
the course of last year, a great number of changes to the criminal law went through this Parliament.  The simple 
offences bill took out of the Police Act all of what used to be Police Act offences and incorporated them into the 
Criminal Code.  One of the important historical provisions or uses of the Police Act was to contain a range of 
offences that the police would, generally speaking, charge people with.  They were often minor or simple 
offences that now no longer exist because they have been abolished.  We then took all the procedural aspects out 
of the Criminal Code and inserted them in a new piece of legislation; namely, the Criminal Procedure Act.  We 
then made significant changes to the criminal law in any event.  A number of those changes are ones that we 
spent considerable time debating in this house. 

Point of Order 

Mr M.J. BIRNEY:  The Attorney General appears to be reading from an official document from the Director of 
Public Prosecutions.  I ask that that document be tabled at the conclusion of the Attorney’s speech. 

The ACTING SPEAKER (Mr P.B. Watson):  Minister, is that an official document? 

Mr J.A. McGINTY:  No, it is not.   

Mr M.J. Birney:  He said it was from the DPP! 

Mr J.A. McGINTY:  These are my notes. 

Mr M.J. Birney:  The minister is reading out words from the DPP! 

The ACTING SPEAKER:  Order!  Leader of the Opposition, I will make the decision on the point of order.  If 
it is not an official document, it does not need to be tabled. 

Debate Resumed 

Mr J.A. McGINTY:  Members of the Liberal Party seem strangely unable to comprehend that someone would 
come into this place and explain all the issues associated with a matter that is the subject of their own legislation.  
They seem to be objecting to the fact that I am telling them the full story. 

Ms S.E. Walker interjected. 

The ACTING SPEAKER:  Order!  I call the member for Nedlands to order for the second time; and, if she 
interjects again, I will keep calling her to order.  The member will have the chance to have her say, as I have said 
to her previously.  The member should now let the Attorney General have his say.   

Mr J.A. McGINTY:  Members opposite seem to have great difficulty with the notion that someone would come 
into this place and tell the whole story, and explain in detail how things came about, and what both the Acting 
Director of Public Prosecutions and the Director of Public Prosecutions had to say about this matter, and put all 
those things on the public record.  I do not know why members opposite object to my being open and saying that 
the Director of Public Prosecutions has raised this matter with me and has suggested an amendment to the 
legislation.  However, it was not something that was of any pressing urgency, because, as I have explained, 
murder is included as a matter of course in any indictment in which wilful murder is charged; therefore, no 
problem currently exists.  I am simply explaining why the Director of Public Prosecutions raised these matters 
with me, as he did dozens of other possible legislative changes.  I must say also that I have spoken with the 
President of the Court of Appeal, Hon Justice Chris Steytler, the President of the State Administrative Tribunal, 
Hon Justice Barker, the Chief Justice, the Chief Judge and the Chief Magistrate, and to each of them I have said 
that very significant legislative changes were made in each of their jurisdictions during the course of last year.  I 
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said that as things settled down and as the new legislation came into effect, I would appreciate it if they could 
raise with me any even minor matters that in their view warranted consideration for correction.  The first year of 
operation is coming to an end.  My intention would be that after the first year of operation, we would go to each 
of those people, including the Director of Public Prosecutions and the State Solicitor, and gather up any 
suggested amendments that could improve the operation of any of those very significant reforms that went 
through the Parliament last year.  That is ongoing.  I intend before the end of this year to formalise that process 
to gain ideas for reform or to correct any interpretations placed by the courts on the legislation or any minor 
defects that might have gone through in that great wave of reform that went through the Parliament last year, 
with a view to bringing in amendments next year.  They will basically be of a very minor nature, I imagine, 
because I have not had a single major issue drawn to my attention as a result of that whole raft of legislative 
reform that went through last year that requires the urgent attention of the Parliament.   

I have also had the same discussion with Commissioner Kevin Hammond of the Corruption and Crime 
Commission, who has in recent days raised with me a range of issues that, in his view, should be attended to 
early in the new year so far as the powers and the functioning of the Corruption and Crime Commission are 
concerned.  This is an ongoing, open debate in which we say that there is an issue and we ask whether or not we 
should make these changes.  It is not a matter of any great urgency.  It is certainly not of the character or quality, 
as described by the Leader of the Opposition, that can lead to murderers walking free because of a supposed 
shortcoming in the law.  There is no shortcoming in the law.  It is a question of whether something should be 
expressed in an indictment or in the legislation.  That in turn is dependent upon the nature of the 
recommendations that are made by the Law Reform Commission on the current dual classification of murder, 
being wilful murder and murder.  That is how the whole matter evolved during the course of this year.  I place it 
on record for the benefit of all members.  I have met with officers from the DPP.  My staff have also been 
following up these matters.  The DPP has said on this issue that it is, in his view, not sufficiently significant to 
require its own bill. 

Ms S.E. Walker:  He would.   

Mr J.A. McGINTY:  Of course he would, because he is a very sensible man.  He knows that there is not a 
practical issue at stake here.  It is simply a question of whether to make the provision in the legislation or in the 
form of the indictment.  They both achieve exactly the same effect; that is, that people charged with wilful 
murder can have in the alternative a charge of murder found against them.   

Mr M.J. Birney:  Is the DPP suggesting that at some later stage he might ask that it be included in a bill? 

Mr J.A. McGINTY:  He might do.   

Mr M.J. Birney:  You said that you had deliberately abolished it. 

Mr J.A. McGINTY:  No. 

Mr M.J. Birney:  You did; you said that it was deliberate. 

Mr J.A. McGINTY:  Abolish what? 

Mr M.J. Birney:  The alternative offences. 

Mr J.A. McGINTY:  No.  The Leader of the Opposition is not accurately relaying what I said to the house.  I 
did not abolish any offences - none whatsoever.   

Mr M.J. Birney:  Do you want me to tell you the clause you used to abolish it? 

Mr J.A. McGINTY:  I will not engage in an inane “Yes you did, no you didn’t” debate, which is the sort of 
debate that the Leader of the Opposition wishes us to engage in.  I know what I have said.  I have accurately 
explained to the house the nature of the amendments that were made for abolishing, as the Leader of the 
Opposition puts it - 

Mr M.J. Birney:  The alternative offences to wilful murder. 

Mr J.A. McGINTY:  The alternative verdicts is what the Leader of the Opposition means. 

Mr M.J. Birney:  Whatever you call them. 

Mr J.A. McGINTY:  I want to get it accurate, which the Leader of the Opposition does not seem to be 
particularly interested in doing.   

Mr M.J. Birney:  It is called an alternative offence.  I have the act here. 

The ACTING SPEAKER (Mr P.B. Watson):  Order, Leader of the Opposition! 
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Mr J.A. McGINTY:  May I proceed and say that the Law Reform Commission will report to us early in the new 
year about this matter?  The report of the Law Reform Commission will be fundamental to ensuring that in 
respect of this very serious offence of murder the criminal justice system will very much guide the thinking that 
comes into play from here.  Hopefully, we will end up with a far better criminal law in respect of the most 
serious offence under the Criminal Code as a result of that report of the Law Reform Commission.  I foreshadow 
that there will be legislation next year dealing with a whole raft of matters associated with murder and wilful 
murder or the offence of homicide.   

Mr M.J. Birney:  Will this be one of them? 

Mr J.A. McGINTY:  Most probably not.  It is something that is on the list of matters to be looked at.   

Mr M.J. Birney:  You are admitting it now. 

Mr J.A. McGINTY:  The Leader of the Opposition is pathetic.  Will the Leader of the Opposition just listen to 
the points I am trying to make rather than engage in some sort of petty name-calling?  Will he try to elevate the 
debate a little to the important questions of principle that are at stake here?  He does not seem capable of doing 
that.   

May I deal with what I consider to be a very important issue, which is the abolition of the distinction between 
murder and wilful murder?  I have already made the point that Western Australia is the only Australian 
jurisdiction that maintains the distinction between the offences of wilful murder, which requires an intention to 
kill, and murder, which requires an intention to do grievous bodily harm.  In every other jurisdiction there is one 
offence of murder, which incorporates, generally speaking, both of those intentions.  It is sufficient everywhere 
else in Australia to charge someone with the most serious offence under the Criminal Code to simply establish 
that someone intended to commit grievous bodily harm.  I would have thought that, for a party that sometimes 
likes to pretend that it is tough on crime, the Liberal Party would agree that when someone has taken someone 
else’s life, to lower the threshold of the most serious offence, to prove - I should not give the case of Leon 
Robinson, because that matter is currently before the court - 

Mr R.F. Johnson:  It is a different charge though.  We are talking about it historically. 

Mr J.A. McGINTY:  If a person intends to beat the hell out of somebody and to do grievous bodily harm - in 
other words, to permanently impair somebody - and the person dies as a result, I would like the harshest penalty 
that is available to apply.  

Mr R.F. Johnson:  So would I, Attorney General. 

Mr J.A. McGINTY:  Okay.  That is the very issue that is at stake here with the abolition of this artificial 
distinction between wilful murder and murder.  The DPP supports that abolition 100 per cent.  I support it.  It has 
been referred to the Law Reform Commission.  The Liberal Party has opposed it.  I suggest that over the next six 
to nine months opposition members need to think through, particularly in light of the Law Reform Commission 
report, what will be the position of the Liberal Party on that very important issue.  That is really the issue that is 
at stake here.  If we proceed to reform the law of homicide along the lines that I am advocating, there will be one 
charge of murder for which a far higher penalty could be imposed for people who would not be found guilty of 
wilful murder because of a technicality.  Nonetheless, in the example I have just given, they should be able to 
have the book thrown at them and a far heavier penalty imposed on them than is currently the case, depending on 
all the circumstances in the case. 

Mr R.F. Johnson:  Why don’t you increase the penalty for murder?  You could impose a mandatory penalty. 

Mr J.A. McGINTY:  The member has just asked why we do not increase the penalty for murder.  That is 
exactly what we are proposing.   

Mr M.J. Birney:  No, it is not.  You have decreased the penalty for wilful murder from 14 years to 10 years. 

Mr J.A. McGINTY:  The Leader of the Opposition does not understand.  The distinction has received much 
criticism.  Senior members of the Western Australian judiciary have noted that this distinction is unnecessary.  It 
unduly complicates the law and creates difficulties for juries.  The sentencing framework that exists in the 
context of this distinction has been criticised as often requiring judges to grade cases on some theoretical scale of 
seriousness, which has in the past, in some very high profile cases, caused hurt and offence to the family and 
friends of the victim.   

I will give one example, and the member for Hillarys might be interested in this case because it really does make 
the point I am seeking to make.  Last year Bevan Turner was prosecuted in the Supreme Court for wilful murder.  
On 20 January 2002 he was in the streets of Kalgoorlie when he came across his wife.  In front of a Red Rooster 
restaurant he attacked her, dragging her across the ground by her hair and inflicting some 65 stab wounds with 
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his pocketknife.  One would have thought that it was fairly obviously wilful murder on the facts to date.  Mr 
Turner stopped stabbing her only when struck in the head by a milk crate wielded by the deceased’s brother, who 
had seen his sister being attacked and ran to intervene.  That was after Mr Turner had inflicted 65 separate stab 
wounds, and he had killed her.  All this took place in front of men, women and children who were traumatised 
by the crime in some way.  Mr Turner’s wife’s injuries were horrendous and proved fatal.  The jury found that 
although Mr Turner did have the intent to do grievous bodily harm to his wife, he did not have the intent to kill 
her.  We can reach our own conclusion about that.  Nonetheless, the jury system is in place.  I cannot begin to 
understand how the jurors may have come to that conclusion, but they did.  Therefore, he was found guilty of 
murder, but not guilty of wilful murder.  By anyone’s standard, this particular crime was grotesque and 
illustrates the artificiality of that particular distinction. 

Wilful murder attracts a minimum term of 15 years, whereas murder attracts a minimum of only seven years.  
There is a real incentive for killers to avoid harsher punishment by pleading guilty only to murder.  This adds 
unnecessarily to the trauma of victims and witnesses.  That is the reason we want reform in this area.  It is also 
the reason that the artificial distinction between the two should go.   

I will take this opportunity to speak about the offence of provocation, which, again, is an archaic provision in our 
law.  In Western Australia provocation acts as a complete defence to assault, and I refer to sections 245 and 246 
of the Criminal Code, and as a partial defence to murder or wilful murder, and I refer there to sections 245 and 
281 of the Criminal Code.  The development of the defence of provocation can be traced back to the sixteenth 
and seventeenth centuries in England when anger was considered to be a reasonable and rational response to pub 
brawls and breach of honour, as they were referred to in those days.  At that time execution was the penalty for 
murder.  Provocation has no relevance in contemporary society.  Western Australia had the death penalty into the 
1980s, before Brian Burke’s government repealed it in this state.  The last person was executed in the 1960s.   

Mr R.F. Johnson:  Was that Cooke?   

Mr J.A. McGINTY:  Yes.   

Many juries would use the death penalty as a reason for finding someone not guilty.  Therefore, that person 
would receive a lesser penalty.  It is part of its historical justification.  As much as we may find that unpalatable 
or illogical, it was the way many juries and defence counsel operated over a long period.   

Among other criticisms of the defence of provocation is that provocation is inconsistent with other defences and 
should adequately be considered in sentencing.  If someone takes someone’s life, to my mind the degree to 
which that person was provoked into killing that person should be a relevant factor in determining the penalty 
that is imposed.  It should not be use as a defence, which means the person will be acquitted of that charge.  As a 
question of principle, it is wrong to use provocation as a defence.  However, it should be a relevant factor in 
sentencing.   

Dr K.D. Hames:  I recall a patient who had someone punch and abuse him and spit in his face.  He punched him 
back and that person fell and hit his head on the concrete and died.  In that case you would think provocation was 
a reasonable defence, but you are saying it should not be, regardless of what the guy does.   

Mr J.A. McGINTY:  It ought to be relevant to the sentences imposed by the courts.  That is what I would regard 
as a murder at the lower end of this scale.   

Dr K.D. Hames:  Nonetheless, you would go to jail. 

Mr J.A. McGINTY:  If someone takes a person’s life, he has no option. 

Dr K.D. Hames:  Even though he had no intent to take the person’s life?  His intent was to punch him back 
because he punched him.   

Mr J.A. McGINTY:  In such cases it would probably be manslaughter because it is necessary to establish an 
intent to either kill, and the member says that was not in existence, or permanently maim or disfigure somebody, 
and that would not have been the case.  Manslaughter would have been the appropriate charge in that particular 
case.  We are talking about a loss of life.  In many cases the circumstances of that loss of life are tragic and 
sometimes there is cold-blooded murder accompanied by torture and other depraved acts.  Those are the sorts of 
offences for which the book should be thrown at offenders, and having intent proven in a court is only one factor 
that is relevant to the sentence imposed.  Under our current law, it is an issue because of the ceiling that is 
imposed for murder as distinct from wilful murder.  That is the reason I would like to see that removed.   

The other thing the law of provocation does is to enable people to justify an angry, violent response.  The law 
recognises and condones that anger and violence in the response.  I do not think that is right.  A person is not 
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guilty of not being able to control his anger and lashing out and committing an assault or a murder if he is 
provoked, and that condones violent responses.   

Another issue that is very important at a philosophical level when debating these important issues is that 
provocation is essentially a male response; it is not a defence that is generally available to women who have 
killed, for instance, their husbands.  The gender issue is not often debated, but should be, in determining whether 
we ought to retain -  

Ms S.E. Walker:  It is available.   

Mr J.A. McGINTY:  It is rarely available to women because of the different responses that occur.   

It has been widely noted that certain elements of the defence, in particular the requirement for suddenness and 
acting in the heat of passion, are more reflective of male patterns of aggression than female patterns of 
behaviour.  I do not think the member for Nedlands would argue with that.   

Ms S.E. Walker:  I see it in you all the time.   

Mr J.A. McGINTY:  The member only ever sees the feminine side to me.   

Mr R.F. Johnson:  Is this your opinion?   

Mr J.A. McGINTY:  It is my view, and that is the reason I referred the matter of the defence of provocation to 
the Western Australian Law Reform Commission.   

Ms S.E. Walker:  When did you refer it to the Law Reform Commission?  

Mr J.A. McGINTY:  Earlier this year - straight after the state election. 

Ms S.E. Walker:  All the Labor states are doing it.  I understand an article was in The Australian Financial 
Review last week. 

Mr J.A. McGINTY:  It is a sensible thing to be considered, so it would not surprise me that Labor governments 
around the country are doing it. 

Ms S.E. Walker:  You will take the credit for it. 

Mr J.A. McGINTY:  It is an issue that needs to be resolved.   

In relation to the gender issue, my point is that it is far more difficult for women to rely on that defence.  There 
have been examples of women being forced to distort their experiences in order to access the defence.  I urge 
those members who have not been to Bandyup Women’s Prison to do so.  Those members who have been there 
know there is a group of women there who look like everyone’s grandmother.  Those women have endured what 
is referred to as the battered wife syndrome.  After years or decades of constant physical and perhaps 
psychological and sexual abuse, one day they snap and wait for their husband to go to sleep and then they plant a 
knife in his chest.  To me that is not provocation because it does not fit the suddenness and the heat of passion 
requirement.  However, if any homicide were to be justified, I think that is the area at which we should look first.  
We should be looking at the circumstances people have endured and what led them to do whatever it is they have 
done.   

Mr M.J. Cowper:  Maybe it is a mitigating circumstance.   

Mr J.A. McGINTY:  I think so.  However, at the moment they are treated like any other wilful murderer.  
Wilful murder is the charge if a person intends to kill.  If a person picks up a knife and stabs someone in the 
chest, seemingly, unless one does it 65 times in Kalgoorlie in the example I just gave, the intention is to kill 
someone.  These women wanted a release from their relationships and that was their way out, and they are guilty 
of wilful murder.  If they were blokes, they would have done it in the heat of passion and not been convicted of 
the charge of either murder or wilful murder.  That is one of the problems at the moment. 

An interesting study has observed that women usually kill at a time other than during the actual violence they are 
subjected to.  In one study, 45 per cent of husband killings occurred in a context other than that of immediate 
threat or attack on the victim.  So almost half of the women who killed their husbands did so in the cold light of 
day. 

Mr R.F. Johnson:  You are reading out some statistics about some cases.  I ask that that be tabled. 

Mr J.A. McGINTY:  These are my notes that I have prepared for this matter. 

Mr M.J. Birney:  Can’t we have a look at them anyway? 

Mr J.A. McGINTY:  This matter has already been raised. 
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Mr R.F. Johnson:  But you are reading from them verbatim. 

Mr J.A. McGINTY:  No, I am referring to particular issues, such as these studies. 

Mr R.F. Johnson:  Why don’t you want us to have a look at them? 

Mr J.A. McGINTY:  I make the point that that is the female experience when it comes to murder and the 
question of provocation.  Provocation has thus been criticised - 

The ACTING SPEAKER (Mr A.P. O’Gorman):  Order!  Just to clarify matters: the issue has already been 
raised about the minister’s notes.  He has confirmed that they are his notes.  Therefore, they are not required to 
be tabled and there is no point in progressing that matter any further.  He will not be tabling them. 

Mr J.A. McGINTY:  Provocation has thus been criticised for failing to address directly the issue of marital 
violence and in particular the danger and violation that that abuse involves.  The defence of provocation is 
essentially available to men who react violently in pub brawls; or, more classically, if a fellow goes home, finds 
his wife in bed with someone else, gets a gun and shoots both of them.  He is not guilty of wilful murder, 
although one would have thought that pointing a gun at someone and pulling the trigger would have been about 
as intended as is humanly possible.  These are the sorts of issues that I expect the Law Reform Commission in 
Western Australia to report on.  These matters have been referred to the Law Reform Commission, and it is in 
that context that any further changes to the law of homicide in Western Australia should be considered.  The 
Director of Public Prosecutions - I do not have the precise figures with me - has, as a result of my request to him 
to identify issues in statutes that need consideration or revision, raised with me a great number of issues in which 
he thinks the law can be improved, simplified or modified, including some recent initiatives in areas that are not 
currently the subject of statutory regulation in this state.  It is in that context that the DPP raised with me this 
issue of whether the Criminal Code should provide for the alternative defences when someone is charged with 
wilful murder.  It is not an issue if someone is charged with murder; he can be found guilty of the alternative 
charges.  It is the government’s intention that all of these matters be properly considered.  If there were any sense 
of urgency whatsoever about this matter, we would have put legislation before the Parliament.  If there were 
even the remotest possibility that someone would walk free - 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  I will just finish this sentence and I will happily take the member’s interjection.  If there 
were the remotest possibility that somebody was going to walk free on a charge of wilful murder because he had 
not been charged in the alternative with murder, we would obviously move with great expedition to fix that.  
This matter has been raised for some time.  It is not urgent for the very simple reason that it is adequately 
covered by the way in which the DPP lays the charges.   

Ms S.E. Walker:  I have had a look at this and the alternatives that are set out for murder and manslaughter.  
From what you say, if the DPP happened to put murder on the indictment, it would not include, for instance, 
grievous bodily harm or intent to do grievous bodily harm.  I cannot find anywhere in the code where the DPP 
would be allowed to put that as an alternative.  An example of that restriction was the Leon Robinson case.  Is 
there anywhere in the code or anywhere else that we can find that empowers the DPP to put alternative offences 
other than those defined in that paragraph dealing with the murder provisions in the code? 

Mr J.A. McGINTY:  There is provision in the code, and the member has it in front of her and she can refer me 
to the appropriate section. 

Ms S.E. Walker:  I cannot find it. 

Mr J.A. McGINTY:  If somebody is charged with murder, manslaughter is the alternative charge that is 
available. 

Ms S.E. Walker:  It provides the alternatives, but there are no assault-type charges. 

Mr J.A. McGINTY:  No, because it arises out of an essentially different factual background.  I will refer to the 
case of Leon Robinson.  The reason that the DPP has laid further charges, which basically are assault charges or 
variants on assault charges, will not run foul of the abuse of process or - 

Ms S.E. Walker:  I understand that. 

Mr J.A. McGINTY:  Let me finish.  I will start that again.  I refer to the reason the DPP is able to lay charges.  
Although this is a matter of some contention in the courts in the Leon Robinson case, with the murder charges 
having now been dismissed, the DPP can now come back and lay other charges because they rely on different 
facts to establish the assault and the charges that are variants on assault.  It might well be that the court will 
nonetheless throw out those charges as being an abuse of process, because they are substantially similar to the 
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issues that were raised in the wilful murder trial.  That of course is a matter for the court and I do not wish to 
comment on that today, but the alternative verdict should be available arising out of the same set of facts.  In my 
view, it is not appropriate to claim murder or assault in the one indictment - 

Ms S.E. Walker:  No, but is it acceptable if someone kicks another person in the head repeatedly and he dies to 
have, as an alternative for the jury, murder, manslaughter or intent to do GBH?  Why is it not acceptable? 

Mr J.A. McGINTY:  It never has been and there have been no changes to the law in that respect, because it 
essentially comes out of different facts.  That is the very argument that the DPP is now putting in support of the 
new prosecution on the lesser charges that have been levelled against the four men who assaulted Leon 
Robinson.  That is the basis upon which that goes forward.  If we want alternative verdicts, they must be verdicts 
that are capable of being arrived at on the same set of facts and depending upon the jury’s interpretation of them.  
That is the reason there would not be a verdict of fraud or stealing as an alternative to murder, because they do 
not arise out of the same set of facts.  Such a charge would need to be charged separately with a separate 
indictment.  That is how those matters have been traditionally, and continue to be, dealt with by the courts.  The 
only issue here is a very simple one, and this is what this bill deals with; namely, whether the Criminal Code or 
the indictment itself should contain an option for the jury to return alternative verdicts.  The DPP has, in writing, 
instructed his prosecutors to charge in every case the alternative verdict along the lines of the indictment that I 
have tabled in the house today. 

Mr M.J. Cowper:  There will be a test case very shortly.  Since this anomaly occurred on 31 July until now, 
there has been a very high-profile case; I will not mention it, but someone has been charged with, among other 
offences, attempted wilful murder.  I would hate to think that the case would require that the charges be laid 
during the period in which they must be dealt with in accordance with the law as it was when the charges were 
laid or that the offence occurred.  Irrespective of this being changed, I think a test case in relation to a matter will 
go before the courts.  I would hate to think that if he was found not guilty for whatever reason - 

Mr J.A. McGINTY:  In light of the time - I understand the point the member is making - the DPP advises me 
that there is no substance in the story that is being put about that people might walk free because of this 
particular change in the law that took place last year proclaimed to come into effect this year. 

Mr M.J. Cowper:  There will be a test case on it. 

Mr J.A. McGINTY:  That is the advice of the DPP.  What he said was - these were not the DPP’s words - that 
this is something that has been dragged up trying to make a big splash.  A little article appeared on page 10 or 11 
of The West Australian this morning - 

Mr M.J. Cowper:  Does the minister accept the advice that he has been given? 

Mr J.A. McGINTY:  Yes, I do.  Robert Cock is a prosecutor.  Perhaps he will not like me saying this, but he is 
like the cops: he wants to get his man.  If someone has done wrong, he wants to get that person.  Robert Cock is 
someone who, if there were a serious issue, a significant issue or one that required action, would have raised it 
with me and brought it up in a sense that required action.  He has said to me that it is not something that requires 
any action whatsoever.  That is why we are not going to support this legislation.  It is a stunt.  If members of the 
opposition were serious, they would have given us some notice.  I have done my best in the time available to 
point out that this legislation is unnecessary.  A comprehensive package will be brought forward in the new year 
arising out of the Law Reform Commission report into the totality of the law of homicide.  To simply try to 
make a cheap political point out of something that means nothing, is going nowhere and will have absolutely no 
practical effect whatsoever, really demeans the Liberal Party.  If the opposition had been serious, it would have 
raised the issue and told us that it would bring the matter on for debate today, so that I would not have been left 
short in my knowledge of the matter and the way in which I have been able to address it in the Parliament today.   

MR M.J. BIRNEY (Kalgoorlie - Leader of the Opposition) [5.29 pm]:  I am always amused by the feigned 
sincerity of the Attorney General when he deals with the business of this house.  The Attorney General has about 
as much sincerity as someone who reads a newspaper at a funeral.  Even though he looks as though he knows 
what he is talking about, if members listen to the words he uses and to what he says, they will find that it does 
not hold up to scrutiny.   

I will go through this matter from the beginning.  In doing so, I will refer to the Criminal Code before the 
Attorney General amended it.  In particular, I refer to chapter LXIII, and section 595, which is pretty much at the 
end of the old Criminal Code.  It sets out a table of the alternative offences for the crime of wilful murder, a table 
of the alternative offences for the crime of murder, and a table of the alternative offences for the crime of 
manslaughter, among others.  It states that the alternative offences for wilful murder shall be murder, 
manslaughter and a range of other lesser offences.  Why was that provision included in the Criminal Code if 
there was no need for it?  The Attorney General has said that he never abolished those offences.  I will prove to 
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members that he did.  He did it through the Criminal Law Amendment (Simple Offences) Bill 2004.  Is the 
Attorney General leaving the chamber or will he stay?  I hope he is not leaving because I have some questions I 
would like to ask him.  I am sure that he would be keen to answer them.  The Attorney General has said that he 
did not abolish the alternative offences for wilful murder as contained in the Criminal Code.  I will prove to 
members that he did abolish them.  Section 37(11) of the Criminal Law Amendment (Simple Offences) Bill 
2004 states that chapter LXIII is repealed.  Chapter LXIII of the Criminal Code set out the alternative offences 
for the crime of wilful murder.  The Attorney General abolished it, even though he has said that he did not.  If 
members listened to his speech, they would have heard him say at the start that he did not abolish it.  Further on 
in his speech he said that he did abolish it and that he did it on purpose.  If he abolished those alternative 
offences on purpose, I would love to know the reason he did so.  Given that the Attorney General is again in the 
chamber, perhaps he can tell us why he abolished those alternative offences for wilful murder.   

Mr J.A. McGinty:  You have heard my speech.  You have brought this debate on without notice.  I spoke for an 
hour and fully explained that.  If you did not understand it, that is more a reflection on you.   

Mr M.J. BIRNEY:  The Attorney General cannot answer that question. 

Mr J.A. McGinty:  You should have listened.   

Mr M.J. BIRNEY:  The Attorney General cannot explain it.  It is interesting because the Attorney General likes 
to pride himself on being someone who will take interjections and engage with the opposition in debate on 
various issues.  However, if members raise an issue on which he is clearly weak, he goes to ground.  The first 
question that obviously will remain unanswered is: why did the Attorney General include section 37(11), which 
repealed chapter LXIII of the Criminal Code, because it effectively got rid of the alternative offences for wilful 
murder?   

Mr J.A. McGinty:  I remind you that you voted for that.   

Mr M.J. BIRNEY:  Will the Attorney General answer my question now that he is talking again?   

Mr J.A. McGinty:  You voted for it.  Why did you vote for it?   

Mr M.J. BIRNEY:  Will the Attorney General answer my question?   

Mr J.A. McGinty:  Are you saying that you were not aware of it?  Why did you vote to do that?  

Mr M.J. BIRNEY:  Will the Attorney General tell me why he did that?   

Mr J.A. McGinty:  Because it was a very sensible thing to do.   

Mr M.J. BIRNEY:  Will the Attorney General tell me why he did that?  He does not even know why he did it.   

Mr J.A. McGinty:  I have already answered that question.   

Mr M.J. BIRNEY:  My humble apologies.  I could not pick the Attorney General’s answer out of his speech.  
Will he tell me again now?  

Mr J.A. McGinty:  No; I do not repeat myself.   

Mr M.J. BIRNEY:  Will members listen to this!   

It seems that there was a bit of a simplification of the Criminal Code, because the alternative offences for wilful 
murder, murder and manslaughter were contained at the end of the Criminal Code.  Obviously somebody, 
whether that person be from the DPP’s office or somewhere else, said that it was a bit silly to have a chart at the 
end of the Criminal Code and that the alternative offences should be included at the end of the substantive 
sections.  By way of the Criminal Law Amendment (Simple Offences) Bill 2004, that is exactly what the 
government did, except that it forgot to include the alternative offences for wilful murder.  Section 279 of the 
Criminal Code, as amended by the Attorney General, which deals with the issue of murder, provides that an 
alternative offence can be found in sections 280, 281A, 283, 290 or 291 or section 59 of the Road Traffic Act 
1974.  For the crime of murder, the government has effectively gotten rid of the chart at the end of the Criminal 
Code and put the alternative offences in the substantive sections.  It did the same thing with the crime of 
manslaughter, because the alternative offences as listed in section 280 can be found in sections 290 or 291 or 
section 59 of the Road Traffic Act 1974.  Will the Attorney General tell me why the Criminal Code contains 
alternative offences for murder and manslaughter, but not for wilful murder?  Members will note that he is not 
listening again.  He is not prepared to answer.  Let the record reflect that the Attorney General is leaving the 
chamber.  I want the Attorney General to tell me why there are alternative offences for the crimes of murder and 
manslaughter, but not for wilful murder.  Let the record reflect that the Attorney General has just scurried out of 
the chamber and has refused to answer my question.  The answer is that he made a mistake, because he wanted 
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to move the entire table of alternative offences from the end of the Criminal Code to the substantive sections.  He 
did that for murder and manslaughter, but he forgot to do it for wilful murder.   

The Attorney General has said today that the government expected to abolish the crime of wilful murder and that 
that is the reason the government did not include the alternative offences for wilful murder.  We all know that it 
did not abolish the crime of wilful murder; in fact, it remains on the statute books today.  The only problem is 
that if someone is charged with the crime of wilful murder, the jury will not automatically have available to it the 
alternative crimes of murder and/or manslaughter.  The Attorney General has said that the DPP is getting around 
this by manually putting the alternative charges of murder and manslaughter on the indictments.  I wish to raise 
two issues with that.  The first is that it relies on the DPP providing for those alternative charges on every 
indictment.  The second issue, and perhaps more importantly, is that two QCs have told me that they do not think 
that would stand up to scrutiny if it were challenged in the court.  Indeed, the member for Nedlands made a 
brilliant point -  

Mr J.C. Kobelke:  Are you willing to name the two QCs?   

Mr M.J. BIRNEY:  I suspect that the Leader of the House will read what they have to say in tomorrow’s 
newspaper.  The member for Nedlands made an excellent point.  She asked the Attorney General which part of 
the Criminal Code allows the DPP to manually include alternative offences.  With all the sincerity he could 
muster, he basically stepped around the question.  If members were not listening carefully, they might have 
thought he answered the question.  In fact, he did not answer the question of the member for Nedlands.  I, too, 
would have posed that question if the Attorney General had not disappeared to hide under his desk.  I would like 
to know which section of the Criminal Code provides for the DPP to manually list those alternative charges on a 
wilful murder indictment, because QCs have said to me that they think it is doubtful that it would hold up -  

Mr J.C. Kobelke:  You won’t name them, will you?   

Mr M.J. BIRNEY:  I suspect that the Leader of the House will read about it in tomorrow’s newspaper.   

Mr J.C. Kobelke:  Why won’t you name them then?   

Mr M.J. BIRNEY:  Let us think very carefully for a moment -  

Mr J.C. Kobelke:  You won’t name them.  You have said that QCs have advised you, but you won’t name 
them.  You’re gutless.   

Mr M.J. BIRNEY:  The Leader of the House is a standing joke in this place.  The member for Vasse called him 
Dickie Knee.  That is who is running the Parliament of Western Australia - Dickie Knee.   

Let us progress with the Attorney General’s argument.  He has said that the DPP can provide alternative charges 
on the same indictment.  The member for Nedlands raised another good point.  She asked why, if that is the case, 
the DPP did not put a grievous bodily harm charge on the Leon Robinson indictment.  Do members know why 
that did not happen?  It did not happen because the DPP is not allowed to do it.  The act precludes the DPP from 
doing that, otherwise we can rest assured that the DPP would have put a grievous bodily harm charge on the 
Leon Robinson indictment, just in case.  The fact is that they were not allowed to.  I am dying for the Attorney 
General to tell me which part of the act allows the DPP to put a murder or manslaughter charge on a wilful 
murder indictment, because I am advised that that is very doubtful. 

The Attorney General thought that he was going to abolish the crime of wilful murder.  Therefore, the 
government did not bring in the alternative offences.  The fact is that his legislation did not abolish the crime of 
wilful murder.  He said that he deliberately got rid of that part of the act, yet he refuses to tell us why. 

The other question I would put to the Attorney General if he were still here is: why is there a need in the 
Criminal Code, under sections 279 and 280, to list the alternative offences for murder and manslaughter? That is 
a very good point.  I ask members to consider that for a moment.  Section 279 of the Criminal Code lists the 
alternative offences that somebody can be charged with on a murder indictment.  Section 280 lists the alternative 
offences that somebody can be charged with on a manslaughter indictment.  If we take the Attorney General’s 
argument, there is no need to have those things listed in the Criminal Code because the DPP can put them on the 
indictment anyway.  Why on earth are those alternative offences listed in the Criminal Code for murder and 
manslaughter when  no subsequent alternative offence is listed for wilful murder? 

The Attorney General has admitted that the DPP has raised this matter with him.  Forgive me if I am wrong, but 
I suspect that the DPP is a very busy individual.  I would not have thought he would be raising frivolous matters 
with the Attorney General of the state.  I think he would be worried about raising frivolous matters with the 
Attorney General of the state, knowing how busy he should be.  Notwithstanding that argument, the Attorney 
General says that the DPP has already raised with him the matter that his bill seeks to address.  An article in The 
West Australian today states - 
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Director of Public Prosecutions, Robert Cock QC said he was aware of the problem and had already 
advised Mr McGinty.   

How much more evidence do members want?  The DPP said that he was aware of the problem and had advised 
Mr McGinty.  These are two very busy individuals, who I suspect do not sit around and have a general chinwag 
over a cup of coffee.  They both have very serious jobs to attend to.  Yet the DPP went out of his way to raise it 
with the Attorney General. 
Mr Acting Speaker, I am going to get hold of a copy of the Attorney General’s speech because I bet you London 
to a brick that he also said that when the DPP raised the matter with him, the DPP suggested an amendment.  
Does anybody remember him saying that?  Unless I am going mad, the Attorney General, in his most sincere 
fashion, told us that the DPP had suggested an amendment.  Mr Acting Speaker, I bet you that the DPP 
suggested the very amendment that is contained in my bill that we are debating today.  Yet for political reasons, 
the Labor Party intends to vote against it. 
The Attorney General then said that the matter was not serious enough to warrant its own bill.  He said that the 
DPP said that it was not serious enough to warrant its own bill.  That is not the domain of the DPP.  Whether or 
not it is serious enough to warrant its own bill is the domain of duly elected members of Parliament.  Opposition 
members have taken the view, having sought advice from QCs and others, that this is a serious matter and we are 
prepared to progress it through the Parliament.  The house can have it through in a couple of hours and we can 
all put this issue behind us. 

What is the Labor Party’s reaction to a very simple one-line bill?  That is all it is.  It did not require massive 
preparation.  The Attorney General can simply open the Criminal Code, ring Robert Cock and come in here and 
vote for the bill, yet he will not do it.  He was unprepared though.  When he came in here with his notes, it was 
clear that he had not read those notes because the more he read the notes, the more he made my case.  We saw 
his face turning white.  I suspect that the reason he is not in here now is that he has gone to administer some 
tough love to whoever wrote those notes for him.  They made my case for me quite succinctly.  I wished I had 
used those words because they clearly supported my bill. 

It is very, very clear that this bill is worth supporting.  Do members opposite really want to find out the hard way 
that they should have supported this bill?  Do they really want somebody charged with wilful murder to front up 
to the courts and be set free because the jury could not find that the intent to kill actually existed?  Do they really 
want a murderer to take an appeal to the High Court and challenge the validity of the DPP manually including 
those alternative charges, only to find out that the DPP should not have and could not have included those 
charges manually?  Or would they rather spend two hours of parliamentary time passing essentially what is a 
very simple one-line bill to close down what is clearly a loophole in the legislation?  I know which option I 
would prefer. 

If there is no need for my bill, there is no need for alternative offences to be listed in sections 279 and 280 of the 
Criminal Code that deal with murder and manslaughter.  If we take the Attorney General’s argument, there is no 
need for this.  Yet the bill that the Attorney General passed through this Parliament last year ensured that there 
were alternative offences for manslaughter and murder.  However, he did not put in the alternative offences for 
the crime of wilful murder.  Why?  Because he thought he was going to abolish wilful murder.  He thought, 
“Why would we worry about doing it?  We’re going to abolish wilful murder.” We now know that we did not 
abolish wilful murder and that the Attorney General has made a very, very considerable mistake.  That is 
evidenced by a couple of things. 

As I said earlier, the Attorney General is generally very keen to take interjections from the opposition, but I was 
battling to get one up today.  He is generally very keen to engage the opposition in debate, yet his chair is sitting 
vacant now because at the very first opportunity he slipped out of the chamber.  Why did he slip out of the 
chamber?  I suspect that he knew I had a few questions for him. 

Mr J.C. Kobelke:  He was on his feet for an hour and he answered your interjections. 

Mr M.J. BIRNEY:  No, he did not.  The Leader of the House would not even know.  I will mention some of the 
questions that I would have asked the Attorney General if he were man enough to stay in the house.  I would 
have asked why section 575 of the old Criminal Code lists alternative offences for the crime of wilful murder if 
they were not necessary. Secondly, I would have asked the Attorney General why sections 279 and 280 of the 
Criminal Code list alternative offences for the crimes of murder and manslaughter.  I would have also asked the 
Attorney General which section of the criminal code allows the DPP to manually include alternative charges on a 
wilful murder indictment.  I would also have asked the Attorney General why the DPP raised it with him.  I 
would also have asked the Attorney General what recommendation the DPP made with respect to “a suggested 
amendment”.  I would also have asked the Attorney General why he abolished section 595 of the old Criminal 
Code, which section provided for those alternative offences. 
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Clearly, we have an incompetent Attorney General who has only been surviving on his famed sincerity.  I will 
finish where I began.  When we look at the demeanour of the Attorney General, we think he knows what he is 
talking about.  When we listen to the words that he uses, we very quickly arrive at the view that he is bumbling 
his way through. 

Mr J.C. Kobelke:  Do you know what you’re talking about? 

Mr M.J. BIRNEY:  Absolutely.  It is very difficult to deal with people of low intelligence.  That is the sort of 
person who we have running the chamber today.   

I will debate the Attorney General here and now on this matter.  I will debate the Leader of the House if he 
thinks he has half a clue about it.  The fact is that what I am saying withstands any scrutiny and has been 
supported by members of the legal profession. 

MS S.E. WALKER (Nedlands) [5.49 pm]:  I rise to support this bill.  

Point of Order 

Mr J.C. KOBELKE:  I would dearly love to hear the member speak but this is another example of the Leader 
of the Opposition’s incompetence.  He took the call and, therefore, closed the debate, which stops any other 
members of the opposition speaking on the bill.  

The ACTING SPEAKER (Mr A.P. O’Gorman):  There is a point of order.  The Leader of the Opposition 
moved that the bill be read a second time and took up his time to close the debate so, unfortunately, the member 
for Nedlands does not have an opportunity to speak. 

Debate Resumed 

Question put and a division taken with the following result - 
Ayes (19) 

Mr C.J. Barnett Dr K.D. Hames Mr A.J. Simpson Mr T.K. Waldron 
Mr M.J. Birney Ms K. Hodson-Thomas Mr G. Snook Ms S.E. Walker 
Mr T.R. Buswell Mr R.F. Johnson Mr T.R. Sprigg Mr G.A. Woodhams 
Mr M.J. Cowper Mr J.E. McGrath Dr S.C. Thomas Dr G.G. Jacobs (Teller)  
Mr J.H.D. Day Mr P.D. Omodei Mr M.W. Trenorden  

Noes (27) 

Mr P.W. Andrews Mr S.R. Hill Mr M. McGowan Ms J.A. Radisich 
Mr J.J.M. Bowler Mrs J. Hughes Ms S.M. McHale Mr E.S. Ripper 
Mr A.J. Carpenter Mr J.N. Hyde Mr A.D. McRae Mrs M.H. Roberts 
Mr J.B. D’Orazio Mr J.C. Kobelke Mr N.R. Marlborough Mr T.G. Stephens 
Dr J.M. Edwards Mr R.C. Kucera Mrs C.A. Martin Mr P.B. Watson 
Dr G.I. Gallop Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely(Teller) 
Mrs D.J. Guise Ms A.J.G. MacTiernan Ms M.M. Quirk  

            

Pairs 

 Mr D.F. Barron-Sullivan Mr J.A. McGinty 
 Mr D.T. Redman Mr J.R. Quigley 
 Mr G.M. Castrilli Mr D.A. Templeman 

Independent Pairs 

Dr E. Constable 
Dr J.M. Woollard 

Question thus negatived. 

Bill defeated. 
 


